
IN THE CIRCUIT COURT OF THE FIRST JUDICIAL DIST 
OF HINDS COUNTY, MISSISSIPPI 

EATON CORPORATION, et al. Plaintiffs 

v. Case No. 251-04-642 CIV 

JEFFREY D. FRISBY, et al. Defendants 

FRISBY AEROSPACE, LLC now known as Counter-Claimants 

TRIUMPH ACTUATION SYSTEMS, LLC; 

TRIUMPH GROUP, INC., et al. 


v. 

EATON CORPORATION, et al. Counter-Defendants 

OPINION AND ORDER REGARDING THE AUGUST 21,2013 REPORT & 
RECOMMENDATION OF THE SPECIAL MASTER 

BEFORE THE COURT is the August 21, 2013 Report & Recommendation of Special 

Master David W. Dogan, III, concerning his in camera review of certain Eaton documents 

comprising of internal litigation reports. The Court, having studied the Report & 

Recommendation, Eaton's objections, Frisby's response, supplemental briefing by both parties, 

the applicable law, and having heard oral argument, finds the following: 

PROCEDURAL HISTORY OF THE SUBJECT IN CAMERA REVIEW 

On May 10,2013, the Frisby parties propounded discovery, specifically requesting 

privileged litigation reports of Eaton. See 2013 Frisby-Related Parties' Second Set ofDiscovery 

Requests, Document Request 2013-20. Eaton responded on June 20, 2013, with privilege 

objections, and the parties worked with the discovery monitor, Paul Stephenson, for several 



weeks in an attempt to reach a compromise. On July 31, 2013, Eaton submitted a Privilege Log 

concerning the subject reports. Frisby objected on the basis that the privilege log was too vague, 

and Eaton contended that the log was sufficient. The parties continued to work with the 

discovery monitor on all outstanding discovery issues, including the discoverability of the 

litigation reports. On August 12,2013, Mr. Stephenson, in a weekly written report to the Court 

concerning the status of discovery disputes, reported to the Court that an agreement had been 

reached between all parties to submit the litigation reports to Special Master David Dogan for an 

in camera review and Report & Recommendation on the same, pending Court approval of the 

agreement. Eaton agreed to this procedure while reserving all of its claims of privilege and 

objections. On August 13, 2013, the Court notified the parties that it would act in accordance 

with the agreement of the parties, and the Court entered a subsequent Order ofReference on 

August 16, 2013. 

On August 13,2013, Eaton provided Special Master Dogan with excerpts from twenty

eight (28) litigation reports. The cover letter accompanying the excerpts stated: "[t]he excerpts 

we are providing to you include all pages in the reports that reference in any way this litigation 

or the federal criminal case, including routine references such as Tables of Contents and the like. 

The complete reports are available should you wish to examine them, although they have not yet 

been numbered." See August 13, 2013 Letter to D. Dogan from J Sneed. Eaton also explained 

the origin ofthe reports, stating: "[t]he reports were prepared by Vic Leo and/or his subordinates 

in the Law Departrnent. ... those reports entitled 'Litigation Review' were generally intended for 

use in periodic briefings to Eaton's General Counsel Mark McGuire and CEO Sandy Cutler. The 

briefings were calendared as quarterly meetings attended by Messrs. Leo, McGuire and Cutler, 

but they did not always occur and not always as calendared." [d. During the course of his 
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review, Special Master Dogan made a request for the full reports, as offered by Eaton, and Eaton 

provided the same to him. On August 21,2013, Special Master Dogan filed his Report & 

Recommendation with the Court and the parties, under seal, and provided the Court with a copy 

ofthe full reports received by him as well as the excerpts. 

On August 22,2013, the Court, through its law clerk, sent an e-mail requesting 

clarification from Eaton concerning certain documents. As detailed in the e-mail, I the Court, 

after its preliminary review of the documents, requested Eaton to clarifY or provide missing 

portions of several reports. On August 23, 2013, Eaton filed a Response to Directive, wherein 

Eaton requested until noon on September 3, 2013 to provide clarification regarding the other 

requests in the e-mail, and the Court granted the same. Eaton provided three missing whole 

reports (for which the Court had excerpts) on August 26,2013. On September 3,2013, Eaton 

provided a Supplemental Response to the E-mail Directive ofthe Court along with six additional 

complete Litigation Reports, one partial draft report and an excerpt of an Appendix to a March 

31,2010 report. On September 4,2013, the Court held a hearing on this issue, wherein Eaton 

was provided an opportunity to present argument regarding all of the documents under the 

Court's review. The Court now has considered all applicable documents. 2 

LITIGATION PROCEDURAL HISTORY RELEVANT TO THE SUBJECT REVIEW: 
THE IMPORTANCE OF THE TRIAL DATE 

The case sub judice has been pending for more than nine (9) years, and has been set for 

trial several times. A civil trial setting, in this Court's experience, is usually a routine 

1 The August 22, 2013 e-mail is attached to Eaton's August 23,2013 Response to Directive. 

2 After the hearing, both parties each submitted an additional filing, which were not directly applicable to 
the Court's reasoning herein. However, the Court did consider the arguments presented therein. 
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administrative matter where one side obtains potential dates from a court staff member and 

circulates them to the other side's lawyers before submitting an order with a mutually agreeable 

date. During the time when Bobby DeLaughter was the trial judge assigned to this case, the trial 

date was the subject of immense controversy between the parties. Eaton routinely sought a much 

earlier trial setting than that preferred by Frisby or the Engineers. A main concern for the 

Engineers (and Frisby, to some extent) was the pending criminal indictments of the Engineers in 

federal court. The Engineers adamantly requested this civil trial to be set subsequent to the 

resolution of their analogous criminal cases. Eaton just as adamantly opposed the Engineers' 

position and had very specific preferences for a much earlier trial date. During previous in 

camera reviews, this Court ordered several documents to be produced pertaining to Ed Peters' 

(and Eatons') attempts to secure, ex parte, a desirable trial date with DeLaughter and/or his staff. 

A relevant "trial date timeline" is as follows: 

• 	 On April 26, 2007, a telephone conference was held with Michael Schaalman, Vic Leo 

and Sharon o'Flaherty participating (and maybe others). O'Flaherty made notes 

regarding the phone case which included "Sept. & Dec. penciled." Exhibit 6033 [WC-

Eaton 714]. 

• 	 On April 30, 2007, a Litigation Review meeting was presumably held, with Messrs. Leo, 

McGuire and Cutler in attendance from Eaton. An agenda item included "Eaton's civil 

case is 'penciled in' on the Court's civil trial calendar for December 3,2007." In camera 

document EA REP 18. 3 

3 Detailed findings concerning this document are contained at pg, 9, infra. 
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• On May 11, 2007, Eaton filed a Motion for Scheduling Order and Response to the Frisby 

Defendants' Motion for Scheduling Order. The first line of the motion states Eaton's 

request for a December 3,2007 trial date. Eaton's motion was filed in response to 

Frisby's Motion for Scheduling Order, which requested a trial date no earlier than 

September 2008. See PLDGS. 273,279. 

• 	 On May 17, 2007, Eaton apparently held a meeting pertaining to the Frisby Litigation. 

An agenda of the meeting with handwritten notes, which state "still penciled in for Dec. 

3rd
" and "applying a lot ofpressure on OC and Ed Peters- to get Dec. 3rd trial date." 

Exhibits 6039; 6040. 

• 	 On June 6, 2007, Ed Peters sent a fax to "Mary Gaines- for the judge." It was regarding 

"unusuable case name." Peters wrote on the cover sheet "This scheduling order pre

supposes a trial setting of December 3 so I guess the date should be readjusted in view of 

the June/August dates." A scheduling order was attached to Peters' fax. Exhibit 6043 

[DGN-Peters 1276-1278]. 

• 	 The very next day, on June 7, 2007, DeLaughter entered a scheduling order. See PLDG. 

292. DeLaughter noted that Eaton, in its motion, requested a "December 3,2007" trial 

date, and DeLaughter "declined that request." See PLDG. 292, pg. 2. Instead, 

DeLaughter ordered the following: 

1) This cause is hereby set for a trial on the merits, as a second setting, 


commencing June 2, 2008, and continuing, to the extent necessary, through 


June 20, 2008, and also as a first setting, commencing August 4, 2008, and 


continuing, to the extent necessary, through August 22,2008; and 


.\''''1. 
\\"". 	 5·'·,m\\ 



2) In the event the case occupying the first selling on June 2, 2008, is not settled 

or continued on or before April 1, 2008, trial in the case sub judice shall be 

considered automatically continued until August 4,2008; 

PLDG.292. 

• 	 In sum, DeLaughter had a contested motion concerning the trial date before him for 

determination. The day prior to his ruling, Peters exhibited clear knowledge as how 

DeLaughter was planning to rule: "in view of the June! August trial dates." Exhibit 6043 

[DGN-Peters 1276-1278]. 

• 	 The corresponding litigation report, dated July 18,2007, correctly reported that "Eaton's 

civil case is now scheduled for trial in June 2008." EA REP 29. 4 

• 	 However, the subsequent report, dated October 11,2007, stated that "Eaton's civil case is 

now scheduled for trial in August 2008." EA_REP 36. 5 DeLaughter's order clearly 

stated that the August 2008 date was an alternative that would be utilized only if a prior 

setting was not resolved on or before April 1, 2008, a date which was almost six (6) 

months away. Accordingly, if anyone at Eaton knew that the trial date was being 

changed, that knowledge could have only come from DeLaughter, presumably ex parte, 

as the trial date was not officially changed to August, 2008 until an Agreed Order was 

signed on November 27,2007. The document represents that Eaton had knowledge that 

the trial date would be moved more than one month before the same was ordered. 

• 	 On October 25,2007, e-mails concerning the trial date were exchanged between Michael 

Schaalman, Ed Peters and Vic Leo. Schaalman told Peters that Eaton's goal is to "keep 

4 Detailed findings concerning this document are contained at pg, 9-10, infra. 


5 Detailed findings concerning this document are contained at pg, 10-11, infra. 
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the August 4 trial date" and "to propose to the defendants [certain] changes to the 

scheduling order." WC-Q&B 1878. This e-mail was sent four (4) days prior to 

DeLaughter's sua sponte removal of Jack Dunbar as Special Master. On October 29, 

2007, an Order Appointing Larry Latham as Special Master was entered, which also 

ordered a new discovery schedule to be recommended. 

• 	 Later on October 25, 2007, Schaalman e-mailed Vic Leo, presupposing an "August [trial] 

date," despite the language of the June ih, 2007 Scheduling Order and stating "[i]fwe act 

promptly Ed tells me that the court administrator would switch the August date for a 

September one." WC-Q&B 1398. 

• 	 During November 1-2, 2007 Schaalman and Leo exchanged several e-mails concerning 

the trial date. Leo indicated that he wanted the judge to "just assign Sept. 18th
" without 

seeking Frisby's agreement. Schaalman responded "I hope you mean August 18 and 

apparently he feels that he [DeLaughter] assigned the trial to August 4 over the protest of 

the defendants and is reluctant to move the date which he feels could draw further 

protest." WC-Q&B 1236. Leo's son was scheduled to be married on August 9, 2008, 

and the August 4, 2008 alternative trial date posed a problem for his schedule. 

• 	 On November 9, 2007, the parties met with newly-appointed Special Master Larry 

Latham to devise a new discovery plan. That same day, Latham filed his Report & 

Recommendation, containing new discovery deadlines but no trial date. 

• 	 On November 16, 2007, the parties submitted a Joint Motion to Amend the Agreed 

Scheduling Order, which included a joint proposed trial date ofAugust 18,2008. PLDG. 

421. 
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• On November 27, 2007, DeLaughter signed and entered the Agreed Scheduling Order. 

PLDG.448. 

• 	 In November, 2007, the Eaton Fluid Power Group Litigation Review meeting was held, 

wherein it was represented that "Eaton's civil case is now scheduled for trial on August 

18,2008." EA_REP 41. 6 Eaton's September 3,2013 Supplemental Response clarifies 

that the November meeting occurred on November 30, 2007. However, Eaton was 

unable to identify exactly when the agenda was prepared. September 3, 2013 

Supplemental Response, pg. 1-2. The new trial date of August 18, 2008 was not official 

until the November 27,2007 Order of DeLaughter. 

APPLICABLE LAW 

The Court appreciates the compromise facilitated between the parties and Discovery 

Monitor Paul Stephenson concerning the procedure for the subject in camera review. The Court 

also thanks Special Master Dogan for his diligent efforts concerning this matter. However, the 

Court, pursuant to its authority provided in M.R.C.P. 53(g)(2), reaches a different conclusion 

than Special Master Dogan. The Court finds that the subject litigation reports are privileged, but 

finds that a very limited portion of four (4) pages, out of one hundred and seventy nine (179) 

pages ofexcerpts originally submitted,7 should be produced pursuant to M.R.E. 502( d)( 1), the 

"crime fraud exception." 

6 Detailed findings concerning this document are contained at pg, 11-12, infra. 

7 After clarification provided by counsel for Eaton at the September 4, 2013 hearing, the Court finds that 
none of the additional documents submitted for the Court's consideration on September 3, 2013 by Eaton, 
comprising of two hundred and four (204) additional pages, are subject to M.R.E. 502(d)(I) and, 
therefore, are not addressed in this opinion. 

"":;:» 
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The Court very much agrees with Eaton in its August 28, 2013 objections that "counsel 

for a corporation under investigation" should always be able to "report to senior management on 

the status of the investigation, assured of the attorney client protections." Eaton Objections, pg. 

3. Eaton has been more than cooperative in the subject in camera review, particularly by 

providing entire reports, despite the fact that the majority of the pages consist of privileged, 

sensitive information concerning wholly unrelated matters. The Court is unconcerned with those 

pages. 

However, the Court finds that very limited portions of four (4) pages of the litigation 

reports provided contain knowledge of a future trial date that could have only come from Judge 

DeLaughter, someone on his staff, or someone having ex parte contact with DeLaughter or his 

staff. Also noteworthy is that the four (4) pages originated in 2007, during the time that Peters 

was working on Eaton's behalf. Accordingly, pursuant to Hewes v. Langston, 853 So.2d 1237 

(Miss. 2003), the Court finds the following: 

EA REP 18- On April 30, 2007, a Litigation Review meeting was presumably held, with 

Messrs. Leo, McGuire and Cutler in attendance from Eaton. An agenda item included "Eaton's 

civil case is 'penciled in' on the Court's civil trial calendar for December 3,2007." The Court 

finds that this document should be produced in redacted form, to include only the above-

referenced bullet point along with the cover page, containing the group title and date of the 

meeting, pursuant to M.R.E. 502(d)(1). Eaton shall also provide all information known or 

available concerning the date(s) that the agenda was prepared, the date(s) that the meeting was 

held, the author(s) of the agenda and all attendants of the subject meeting. The Court finds that 

this document evidences knowledge, at least by the author of the agenda, of ex parte contact 
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concerning a contested issue that was presented to DeLaughter just days later in contested 

motions- the trial date. 

EA REP 29- The litigation report dated July 18,2007, correctly reported that "Eaton's civil 

case is now scheduled for trial in June 2008." While this does not seem to implicate the 

applicability ofM.R.E. 502(d)(1) on its face (because the information reported is correct), this 

bullet point is particularly instructive to, and is a part of, the crime-fraud applicability of the next 

document. Accordingly, the Court finds that this document should be produced in redacted 

form, to include only the above-referenced bullet point along with the cover page, containing the 

group title and date of the meeting, pursuant to M.R.E. 502(d)(1). Eaton shall also provide all 

information known or available concerning the date(s) that the agenda was prepared, the date(s) 

that the meeting was held, the author(s) of the agenda and all attendants of the subject meeting. 

EA REP 36- The litigation review report, dated October 11, 2007, presumably documented a 

meeting with Messrs. Leo, McGuire and Cutler, and stated that "Eaton's civil case is now 

scheduled for trial in August 2008." DeLaughter's June 7, 2007 order clearly stated that the 

August 2008 date was an alternative date that would be utilized only if a prior setting was not 

resolved on or before April!, 2008, a date which was almost six (6) months away. Accordingly, 

if anyone at Eaton knew that the trial date was being changed, that knowledge could have only 

come from DeLaughter, presumably ex parte, as the trial date was not officially changed to 

August, 2008 until an Agreed Order was signed on November 27,2007. This document 

represents that Eaton had knowledge that the trial date would be moved more than one month 

before the same was ordered. While it may have been a reasonable explanation to relate the 

October 11, 2007 report to the June 7, 2007 order, which did include an alternative August 

setting, the Court rejects that hypothetical based on the content ofEA_REP 29. In the previously 
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discussed document, EA_REP 29, the trial date was correctly represented as June 2008. This 

indicates that Eaton acknowledged that despite its second setting status for that date, 

DeLaughter's order was unambiguous that the June 2008 date would be the trial setting, at least 

until April 1, 2008 the deadline imposed by the Court for the first setting to be resolved or the 

subject case would move to August 4,2008. Based on all of the circumstances, especially 

considering the inexplicable change from the correct trial date in the July report to the alternative 

date in the next consecutive report, the Court finds that this document should be produced in 

redacted form, to include only the above-referenced bullet point along with the cover page, 

containing the group title and date ofthe meeting, pursuant to M.R.E. S02( d)(1). Eaton shall 

also provide all information known or available concerning the date(s) that the agenda was 

prepared, the date( s) that the meeting was held, the author( s) of the agenda and all attendants of 

the subject meeting. The Court finds that this document evidences knowledge, at least by the 

author of the agenda, that could only be learned through DeLaughter or through ex parte contact 

with him or his office. 

EA REP 41- In November, 2007, the Eaton Fluid Power Group Litigation Review meeting was 

held, wherein it was represented that "Eaton's civil case is now scheduled for trial on August 18, 

2008." EA_REP 41. Eaton's September 3, 2013 Supplemental Response clarifies that the 

November meeting occurred on November 30, 2007, after the new trial date was officially 

assigned by DeLaughter. However, Eaton was unable to identify exactly when the agenda was 

prepared and/or finalized. September 3, 2013 Supplemental Response, pg. 1-2. The new trial 

date ofAugust 18, 2008, while proposed by agreement of the parties on November 16, 2007, was 

not official until the November 27, 2007 Order of DeLaughter. Under the subject 

circumstances of an unknown agenda finalization date, coupled with the reasonable inference 
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that the agenda was likely a "work in progress" prior to the meeting, the Court finds that this 

document evidences knowledge, at least by the author of the agenda, that could only be learned 

through DeLaughter or through ex parte contact with him or his office.8 Based on all of the 

circumstances, the Court finds that this document should be produced in redacted form, to 

include only the above-referenced bullet point along with the cover page, containing the group 

title and date of the meeting, pursuant to M.R.E. 502(d)(1). Eaton shall also provide all 

information known or available concerning the date(s) that the agenda was prepared, the date(s) 

that the meeting was held, the author(s) of the agenda and all attendants of the subject meeting. 

The Court further finds that the four redacted documents discussed herein are responsive 

to this Court's May 10,2012 Order, which directed Eaton to produce, for in camera review, 

"each and every document that is responsive to any previous discovery request or court 

proceeding, related to the Peters/DeLaughter inquiry, that has not been produced ... lfthe 

document mentions or refers (in any manner) to communications with either Judge DeLaughter 

or Ed Peters, or both, regardless of content, it must be produced." May 10, 2012 Order, pg. 5-6. 

The Court finds that the documents discussed herein contain the fruits of ex parte contact with 

DeLaughter and should have been produced. The Court opines that Eaton and its counsel were 

extremely cooperative during the 2012 expedited document production that resulted from the 

Court's May 10,2012 order. The Court further finds that it is likely that the subject documents, 

which do not explicitly mention conversations with Peters or DeLaughter, were not produced in 

May, 2012 on that good faith basis and based on a reasonable interpretation of the Court's order. 

8 The Court notes that its analysis concerning this document presented a close question, particularly in 
view of the meeting date provided by Eaton. The determining factor was consideration of the underlying 
trend evidenced by the subject documents and certain previously produced documents, of Eaton's, or at 
least the agenda author's, consistent premature knowledge of the fluid trial date in this case, which can 
only be explained as knowledge obtained from DeLaughter or DeLaughter's staff. 

62. 
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As such, no sanctions will be considered for the non-production of these limited documents. 

However, the Court takes this opportunity to clarify its directive regarding its earlier order(s). 

Should Eaton have any document(s) that indicate knowledge that could originate only from 

contact with DeLaughter and/or Peters, the Court should be notified immediately of such 

document(s)' existence and provided those documents for in camera review. 

It is necessary for the Court to make detailed findings regarding the documents produced 

herein, pursuant to Hewes, supra, but the Court notes the following concerning Eaton's 

knowledge. The Court emphasizes that its findings herein regarding Eaton's knowledge of the 

ex parte nature of the trial date information are currently limited to include only the author(s) of 

the agenda, which according to Eaton includes "Vic Leo and/or his subordinates." See Sneed 

August J3, 20J3 Letter, pg. 1. However, the Court finds that the issue of knowledge on behalf of 

other Eaton executives is an issue ripe for discovery, pursuant to M.R.C.P. 26. In view of the 

limited time remaining in the pre-trial period, the Court finds that: 1) CEO Cutler may be 

questioned about his understanding and knowledge of the trial date agenda points;9 2) Messrs. 

Leo and McGuire, may be either re-deposed, limited to this topic and these documents, or the 

Frisby parties may propound limited written questions pursuant to M.R.C.P. 31; and 3) Should 

Eaton identify other contributors, either to the agendas or the meetings, Frisby may move to seek 

limited discovery from those persons, as well. All discovery listed above must be completed no 

later than October 4,2013. lO 

9 Of course, Mr. Cutler's deposition will not be limited to this topic. 

10 Should disputed issues arise regarding the limited discovery permitted herein, the parties are instructed 
to work with Discovery Monitor Stephenson in an attempt to reach a resolution. 
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Finally, the Court addresses Eaton's request to stay enforcement of this order for twenty-

one (21) days so it can exercise its right to petition for interlocutory relief. Under normal 

circumstances, the Court would absolutely grant Eaton's request Under the present 

circumstances, which include an imminent trial setting of November 4, 2013, various depositions 

scheduled for every work day and four weekend days during the month of September, and 

considering the very limited production ordered herein, the Court declines to permit twenty-one 

days for compliance, and instead, out of necessity, orders Eaton to comply with the very limited 

production ordered herein within five (5) days, no later than the end of business on Wednesday, 

September 11,2013. 

The Court hereby overrules the portions of Special Master Dogan's Report and 

Recommendation that are inconsistent with the Court's rulings herein. The subject order will not 

be filed under seal, but the Court finds that the Report and Recommendation, which includes 

preliminary findings regarding privileged documents, will remain under seal, as filed. 

SO ORDERED AND ADJUDGED this ~~ay of September, 2013. 
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